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ORDER REQUESTING OGC

TO ANSWER REMATNING QOUESTIONS

Cn December 1, 2005, the Environmental Appeals Board
{*Board*} issued an order requesting the 17.5. Environmental
Protection Agency’s Office of General Counsel (“0GC") to file 3
brief answering various gquestions. See Order Requesting 0GC to
File a Brief (EAB, Dec. 1, 200%). Specifically, the Board

requested O03C to address the followlng guestions:

{1y In OGC's view, does the Board need to reach the ESA
issues in this ¢asge in order to resolve this appeal, and why

or why nokt?

(2} Is ESA wonsultation required in conjunction with the

issuance of a EPSD permit? If =o;

{a) Explain the interplay between the ESA consultatiomn

process and the izsuance of a PSD permit;
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(k) BExplain whether ESA consultation needz to take

place before the issuance of the PSD permit;

{z] Explain how this consultation would be carried out

in the context of a delegated atate PSD program;

(d) Explain whether the documents generated during an
ESA consultation must be part of the record for the PSD
permit. If not, explain how consultation without
making the records available satisfies the HESA and PSD

requirements.

{3) Is the informaticon typically generated during an ESA
gection 7 consultation information thakt would be required to
be included in a PSD application even absent a reguirement
for ESA consultation? If so, describe in more detail how

guch information relates to specific PSD reqguirements.

Id. ©GC filed its response on January 17, 2006, addressing conly
the first question. According to OGC, the ESA issues presented
in this case have been mooted by Regicon Vs voluntary
consultation and therefore there is no nesd for OGC to address
the second and third cquestions. See Brief of EPA Office of
General Coungel: (1} Responding to Qusstion of Whether the Board
Needs to Congsider ESA Issuses; and (2} In the Alternative,

Farquesting Extension of Time to Address Substantive Issues if

Negegsary at 1-4.
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After examining O0GC’'s responzge, the Board does not helieve
that it can resolve the issues prezented in this case without
congideration of the second and third issues that OGC was asked
to address. In its brief, OG0 requests, in the alternative, a
60-day extension of time to respond to the remaining guestions.
See id. at 5 {*If the Boaxrd is not persuaded that it deoes not
need to addreszs the ESA isgsues in order to resolve this appeal,
OGC respectfully requeste an additicnal 69 days to provided a
response to the second and third guestions”). OGC points out
that theze questions raise important legal isgsues of nationwide
significance that are currently under review in the Office of Air
and Radiation, in consultation with other BEPA officea. I1d, 030
represents that an additicnal &0 days would perwnit thorough
consideration of these i1ssues in the intra-agency review process,
and urges the Board not to resclve these questions without
providing EPA program officez with this opportunity to present
their views. Td. Pinally, 0GC informs the Board that the
Petitioners in this case, American Lung Association of
Metropolitan Chicage, Citizens Against Ruining the Environment
{Lockport), Clean Air Task Force, Lake County Congervation

Alliance and Sierra Club, are opposed to anhy axtengion of time.

While the Board has made no determination as to whether it
needs to reach the ESA issue to resolve this appeal, the Eoard

helieves that OGC’'s answers to guestions 2 and 3 set forth in the
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Bonard’s December 1, 2005 order will assist the Board’s
consideration of this matter. Because the Board recognizes that
these guestions raise important legal issues of naticonwide
significance and that intra-agency review will help assure a more
thorough response, the Board hereby grante 0GC’'s reguesgt for an

extensgion of time.

Accordingly, the Board hereby reguests OGO Lo file a brief
addressing the second and third gquesticons by no later than March

17, z006.°
So ordered thisngaday of January 2006.

ENVIRONMENTAL APPEATS BOARD

Edward E. Reiah
Envirpnmental Appeals Judge

! bocumentz are “filed” with the Board on the date they are
received.




CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing
Order Regquesting CGC to Answer ERemaining Quegtions, PSD Appeal
No. 03-04, were 2ent to the following personsg in the mannex
indicated:

By Facaimile and Intercffice Mail;

Richard Oggias Michasl Thrift

Lesociate General Counsel Dffice of General Coungel
Office of General Counsel (MC-2344A)

fMO-234450) Ariel Rios Building

Ariel Rios Building 1200 Pennsylwvania Avenue, N.HW.
1200 Pennsylvania Avenue, MN.W, Washington, D.C. 20460-0001
Washington, D.C. 20460-0001 telaphone: (202) 564-55%6
telephone: (202) 564-7608 facsimile: (202) 564-5603

faraimile: (202} 554-5603

Brian L. Dogter

Air and Radiation Law Office
Dffice of General Counsgel
(MC-2344A)

Ariel Riocs Building

1200 Pennsylvania Avenus, N.W.
telephone: (202} 5£4-1932
facaimile: (202} 564-5603

By Facaimile and First Class U.S. Mail:

Bruce Nilles, Esdq. James Schneider

Siexra Club Indeck-Elwood, L.L.C.

200 North Michigan Ave,, €00 North Buffalo Grove Road
Suite 505 Buffales Grove, Illinoiz 60089
Chicago, Illineis 60801 telephone; (847) 520-3212
telephone: (312) 251-1680 facsimile: {847) 520-9323

facsimile: (312) 251-1780

Robh H, Layman, Esqg.

Adssistant Counsel

Illingis Environmental Protection Agency
1021 North Grand Avenus BEagt

Pogt Qffice Box 192274

Springfield, Illinois 627%4-9276
telephcones: {217) BZ24-9137%

facgimile: (217) 782-9807
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By Facegimile and EPA Pouch Mail:

Bertram . Fray, Acting REegional Counsel
Nffice of Regional Counsel

U.8. Environmental Protection Agency, Region V
77 West Jackson Boulevard

Chicage, Illinepis 606804-3507

telephone: (212) 885-1308

facsimile: (312} 886-0747

By First Class U.S, Mail:

ann Brewster Weeks Versns Owen

Clean Air Task Force Lake County Coneervabion Alliance
18 Tremont Strast 421 Ravine Drive

Suite 530 Winthrop Harbor, IL 600%s

Boston, MA 021082

Keith Harlevy

Chicage Legal Clipic, Inc.
205 West Monroe

4th Floor

Chicaca, IL 60606 L —

/f

a7 Q L A
__ _krfette Duncan

Secretary
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This fac&’inﬁle is intended for the use of fhe addresses(s) named hersin and may contain legally privileged and confidential
information. I you are not the intended reoipient of this facsimile, you are herehy notificd that any dissemnination,
dismbulion or copying of this facsimile is strctly prohibited and may subject you to criminal prosedution and/or civil
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facsimilc 1 us at the sddress above via the United States Postal Service. Thank you.

REMARKS:




